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September 3, 2003

To: Oklahoma State University Faculty and Staff
From: Lionel M. Raff,

Regents Professor
Plaintiff Class Action Lawsuit
Vice-Chair, Faculty Council

The purpose of this and other newsletters to follotw i&keep all of you
informed about current developments in our class adiosdit aimed at
recovering our retirement benefits confiscated byGampbell administration
and retained first by the Halligan administration and by the Schmidly
administration. The first ten newsletters can heébon the Faculty Council
webpage. If you have trouble finding them, send an engsbage to either
Lionel Raff (lionelraff@hotmail.com) or Carol Mod&Iim1011l@okstate.edu),
and we will help you gain access to them.

As most of you are probably aware, recent actior8rbgident Schmidly
and his administration have repaired the damage done retorement program
by the forced switch to the 7-11 program in 1993. As of DuB003, all faculty
and staff who were employed by O.S.U. prior to the ghan the 7-11 program
are now given the option of returning to a retiremengpam recommended by
Judge Morris in his report to the O.S.U. Regents. pitagram is very similar to
the TIAA-CREF program in force at the University prior1993. At the same
time, the President enhanced the retirement prograail0rS.U. faculty and
staff by changing the 7-11 program to one in which theréssity contributes
11% of all salary for the employee. Most recentlg, thniversity has
implemented a procedure that gives each employee whhéagtion of
returning to the 1993 TIAA-CREF plan or taking the straight 1ti&maximum
possible retirement benefit. Under this procedure,rieaessary for the
employee to guess whether to return to the TIAA-CREFR pieopt for the new
11% plan. Personnel Services automatically placesniéogee in the plan that
provides the maximum benefits. The details of this gdace have been
described in a memo to all staff and faculty from \luesident Bosserman. It is
my view that these developments are an outstanding resjpyrthe
Administration to the going-forward portion of our classion lawsuit.

The only remaining portion of the lawsuit that remambe settled in
court or negotiated is the recompense for damages sulffeistdff and faculty
from 1993 to the present. In his report to the Regemtigje]Morris stated that
damages to class members because of the change td ther@gram amount to
$818,100 per year. He recommends that appropriate recompemsided. In
view of the fact that Judge Morris was selected byRibgents, charged by the
Regents, and paid by the Regents for his expertise,gaed @is
recommendations as decisive corroboration of our aitetgmof damages.



To date, the O.S.U. Regents have refused to negotidteheifaculty and
staff over the issue of compensation. They haveghewy given permission for
Vice-President Bosserman to discuss possible negotiatidehsents with the
plaintiffs on the lawsuit. At our first meeting indaiune, Vice-President
Bosserman requested that we initiate the discussiopktimng a proposal on the
table to which the Administration might respond. Oiitraihproposal for
settlement was delivered to the Vice-President orboutaAugust 1, 2003. A
copy of this proposal is attached for your informatidio. date, we have not
received a response from the Vice-President. Weaeftl that one will
forthcoming in the near future.

| will continue to keep you informed of events as thegur.

The following document represents the position of the Plaintiffs and OSU
Faculty Council Officerswith respect to damages suffered by OSU Faculty
and Staff dueto the forced switch to the 7-11 program in 1993.

Professor Charles Edgley, Plaintiff and Secretary, OSU Faculty Council
Professor Lionel M. Raff, Plaintiff and Vice-Chair, OSU Faculty Council
Professor Mark G. Rockley, Plaintiff

Professor Carol Moder, Chair, OSU Faculty Council

Professor Edward Lawry, Past Chair, OSU Faculty Council

(This position paper was presented to Vice-President Bosser man on or about

August 1, 2003, in an attempt to open discussions concer ning recompense for
staff and faculty financially injured by the forced switch to the 7-11 program.)



Position Paper on Damages to OSU Faculty and Staff

Backagr ound

On July 1, 2003, the OSU Board of Regents implemented aateament program
proposed by President David Schmidly. One of the optiodsr this program is a "Prior Plan
Option" that is available to those OSU employees whre employed prior to 1993 when the
University unilaterally, without approval from the O$dculty Council, took away the TIAA-
CREF program that had been in place for 21 years andtstdgdtihe 7-11 plan. The Prior Plan
Option essentially returns those employees to a metiné plan very similar to the original
TIAA-CREF plan. In a presentation to the OSU FacGlbyncil in late June, 2003, Mr. Joe
Weaver, Assistant VP for Budget and Internal Resousst#nated the additional annual cost of
the new retirement plan to be about $850,000.

At this point, it is important to note that when th&1 program was implemented, no
opportunity was provided for faculty and staff to be grameistd under the previous TIAA-
CREF program. Moreover, the change to the 7-11 progranmwpéemented without approval
of the OSU Faculty or Staff Councils or the generaU@&culty. There was a conditional
approval given by the OSU Faculty Council at the timehtoeffect that the change to the 7-11
program would be approved provided the Administration remdwe@aculty from OTRS. As
this was never done, the Administration acted withppraval of either the Faculty or the Staff.

To assess the damages to OSU faculty and staff indoyrgee switch from the TIAA-
CREF program to the 7-11 program, the OSU Board of Regatisiised Judge Morris to
evaluate the situation. In his report, Judge Morriedtthat damages to class members because
of the change to the 7-11 program amount to $818,100 per yeaecétemended that
appropriate recompense be provided. In view of the fiattdudge Morris was selected by the
Regents, charged by the Regents, and paid by the Regehis éapertise, we regard his
recommendations as decisive corroboration of our d@katgmof damages. We also note that his
estimate of $818,100 per year is in good accord with the acosgbf new retirement program
that redresses the damages going forward in time.

" Compensatory Adjustment" Program

Since the instigation of the lawsuit, the Universiis maintained the position that there
are no damages to OSU faculty and staff because oftingpensatory adjustment” that was
given to all faculty and staff in 1993, which, it is noantended, offset the diminished
retirement contribution. There has even been the stiggehat the OSU faculty and staff
agreed to trade retirement benefits for this "compengatdjustment”. This is a total fiction.

No such agreement was ever made or passed by eiti@Sthé-aculty or Staff Council.

Common sense logic is sufficient to determine thafdaheed change to the 7-11 program cannot
possibly have been income neutral. If it were, taen@bell administration would have provided
the opportunity for grandfathering. They did not do sat Had been income neutral, the OSU
Administration would never have gone to the troublehainging the entire retirement program
of the University. _It was changed to samweney and the money saved came directly out of the




pockets of the faculty and the staff. Using Judge Maesrt and the cost of the new
retirement program that has restored the pre-1993 programpwé&now that the amount of
money saved was about $818,000 per year.

The "compensatory adjustment” program, as the follotabtg shows, was nothing
more than a renamed raise program that had the effeohoealing what the Administration had
done to the faculty/staff benefits in an effort t@eamnonies. The following table lists the
average annual raises from 1988 to 2002:

Year Average % Raise

1988 5.0%

1989 6.0%

1990 4.5%

1991 5.5%

1992 4.6%

1993 Compensatory adjustment)(5%);no raises
1994 $500 bonus - no raises
1995 5.0%

1996 3.5%

1997 5.0%

1998 5.0%

1999 4.0%

2000 3.0%

2001 3.0%

2002 3.0%

Notice that raises were forthcoming every year sifi@8 except in 1993 and 1994 when the 7-
11 program was implemented. The average annual raisel88&to 1992 was 5.12%. From
1995 to 2002, it was 4.06%. The Campbell administration siraglyaed the retirement
benefits by substitution of the 7-11 program for the TIBREF program and simultaneously
cancelled the annual raise program. In its place,itiseyted a much smaller adjustment
program, which they renamed as a "compensatory adjustpregfram. This created the fiction
that faculty and staff had lost nothing; that the changere "income neutral”. This action was
pure deception. Faculty and staff not only lost a subiatgiortion of their retirement benefits;
they also lost most of their 1993 raises!

The Vice President for Business and Finance, Mr. Haindwell, in negotiations with
the plaintiffs on the lawsuit in 2002 conceded the abovwatpabout the "compensatory
adjustment” program and agreed not to press this issuerfurther negotiations. Judge Morris
refers to this agreement in his report. At Mr. Birtiwelirection, the OSU Personnel Office
under Ms. Anne Matoy prepared a list of five possibleamstihat might settle the "going
forward" portion of the class action lawsuit. The deta these options are included as a one-
page summary sheet at the end of Judge Morris' reporte dfdhese options included a credit
for the "compensatory adjustment” in 1993 as the Viced@naisfor Business had conceded that
this would be inappropriate. The "Pre-Option" portiothef plan recently proposed by the



President and approved by the Regents on June 20, 2003, tsatgsentical to Option 3
under the OTR $1500-None column. It does not include anyt éfoedhe compensatory
adjustment.

We regard the issue of credit for the "compensatory adigrdt' as settled. Vice-
President Birdwell agreed that such an adjustment waappobpriate. Judge Morris did not
include it in his report. President Schmidly declinethtdude such credit in the "Pre-Option"
portion of the new retirement program, and the OSU @o&Regents agreed with this position
by approving the plan.

Accumulated Damages from 1993 to June 30, 2003

100% of the class members were harmed by the switittetd-11 program. Judge
Morris has estimated the total yearly damages to the dlas® members (data from Ann
Matoy's office) who were still active in 2003 to be $818,100addition, many faculty and staff
retired or resigned at some point between 1993 to 2003. Tddgduals were also damaged.
The report by Foster-Higgens commissioned by the Usityen 1992, lists the total number of
faculty and A/P staff as being 2,787 at this time (seduBtian of Task Force Report, Foster-
Higgens, dated February 7, 1992). Therefore, 1437 faculty anst@fffnembers resigned,
retired, or died at some point between 1993 and 2003. Weowifpate the damages to each of
these groups separately.

If we take Judge Morris' $818,100 figure for the 1350 class memibersire still active
to be correct (and we believe it is), it is a simpitter to compute the accumulated damages
over the 10.5 years period since the 7-11 program was impletenlAA-CREF has provided
the average percent increase in all TIAA-CREF investsiover this period. This percentage is
7.36%. Since retirement funds are paid into TIAA-CREFants on a monthly basis, it is
appropriate to compute the total monetary damages to thecleE3s0members who are still
active as being the accumulated total of $68,175 investedgehrat 7.36% interest
compounded monthly. The resulting balance on July 1, 20832i{901,989. With the recent
proposal by President Schmidly to "stop the bleedings,d&bt will cease to increase on July 1,
2003. Therefore, this is the final magnitude of the delsutrently active faculty and A/P staff
if amortization or payment of this debt begins on Jul2003. If amortization or payment is
delayed until January 1, 2004, the magnitude of the debt erfase because of the continuing
interest.

In the absence of data, we may assume that the 1,4&dreliss members served an for
an average period of time equal to half of the 10.5 years,75 years. Thus, the total debt owed
to this group of 1,437 class members is approximately

($12,901,898/2) x (1437/1350) = $6,866,677.

The total debt as of July 1, 2003 is, therefore, $19,768,666.

Oklahoma State University can retire the above débibwt the necessity to provide the
entire $19,768,666 at one time. The debt can be amortizedhevexpected working lifetime of



members of the class. This period is approximately aksyeThe annual payment required to
amortize a $19,768,666 principal balance over a period of 15 geaneasonable interest rate is
less than $2 million per year. For example, if we agsaminterest rate of 5.5%, the annual
payment would be about $1,970,000. An actuarial study will undoyliesitide a more
accurate number.

The longer the University delays in making these paysneéiné worse the "black hole"
will become.

Additional Financial Damagesto " M ax-Group"

When the OSU administration in 1993 unilaterally changedSU retirement program
without providing an opportunity for vested participants eagbandfathered, they inflicted
severe financial damage on one particular group of OSUogegs. This group, which is called
the "Max-Group" here, comprises those employees whe depositing the maximum amount
permitted by IRS regulations into tax-deferred retirenaecbunts. One of the plaintiffs on the
current class action lawsuit (Lionel M. Raff) was ember of the Max-group. When the OSU
administration changed the retirement program without i@ghgrandfathering, the result was
an elimination of the mandatory 5% employee contrilbuitibo TIAA-CREF accounts. Once
this contribution was no longer mandatory, it becamgossible for members of the Max-group
to contribute this 5% into tax-deferred retirement aote. This 5% immediately became
taxable income for purposes of both State and Fedemahmtax. Consequently, a significant
portion of the money was lost to taxes instead ofgywito retirement accounts where it would
draw interest, dividends, and growth to accumulate retimebenefits for the employee. These
financial damages are in addition to the those previalistussed for which Judge Morris has
recommended recompense in the amount of $818,100 per year.

Recompense

On our part, we are willing to forego any compensatiothe Max-Group as part of the
overall package of recompense to be provided by the WitiveHowever, the University
should provide to faculty and staff who have suffered sefiesincial damages over the past
10.5 years a financial package equal to the $19,768,666 that campated using the
settlement recommended by Judge Morris in his reporéséd monies should be distributed to
the damaged parties in proportion to the total damageseslifiy each member of the class.
The appropriate formula remains to be devised and approvibe lopurt.

We have suggested an amortization schedule that willitpgeriJniversity to retire this
debt in 15 years with the annual expense being lessthemllion per year. We would be
willing to consider alternative schedules for the egtient of the debt.






